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Cancellation No. 92A49726

TN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BBFORE THE TRADEMARK TRIAL AND APPEAL BOARI)

Alliant Techsystems, Inc.,

Petitioner

Cancellation No. 92049726

Registration No. 2744244

James G. Bonis dlbla
Pyramount, N.A.,

Respondent

RESPONSE TO ORDER TO SHOW CAUSE

Respondent, James G. Bonis dlblaPyramont, N.A., hereby responds to the Order to Show

Cause, stating:

1. Respondent's failure to file a Section 8 affidavit was the result of inadvertence or mistake.

Respondent has not abandoned the mark, has no intention or desire to abandon the mark,

and has no intention or desire to cease frghting against the cancellation thereof-short of the

negotiation of a settlement with petitioner, which has been vigorously attempted. In fi.rther

support of the foregoing, Respondent notes that:

(a) Respondent has answered and defended this action and engaged in vigorous settlement

negotiations by and with petitioner via undersigned counsel. Proposals for settlement

had been sent to counsel for petitioner and respondent was awaiting response from

petitioner when notification of the faiiure to file a Section 8 affidavit was received.

(b) The Record will reflect that these settlement negotiations have been carried on and

pursued by and with the consent and participation of both parties as evidenced by
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numerous stipulations for extension of time, most of which have been filed by petitioner

on the basis of "settlement discussions".

(c) Respondent has instructed undersigned counsel to move forward with filing a new

application for registration of Respondent's trademark EXTREME SHOCK in the same

class, which application will be filed in the immediate future.

(d) Respondent has not abandoned the mark and has no intention of abandoning the mark,

which has been in continuous use and is in use to this day by, for and with the products

described in the expired registration.

(e) Respondent has received notice that Petitioner has now filed an "Intent-to-IJse"

application for the mark, and has instructed undersigned counsel to move forward with

filing an opposition to this attempt to register Respondent's mark in due course.

(f) The principle and owner of Shlesinger & Fitzsimmons-Philip Fitzsimmons, Esquire--

has suffered from severe health problems for an extended period, including serious heart

attack and stroke, and is largely incapacitated, necessitating the employment of

undersigned counsel on a case-by-case basis to work cases that must be actively pursued

as opposed to matters of a more routine nature, which routine matters are still handled

under the auspices of Mr. Fitzsimmons by office staff.

(g) Shlesinger & Fitzsimmons was charged with the duty of notifuing Respondent of the

need to file a Section 8 affidavit in this matter, but apparently due to inadvertence and./or

mistake occasioned by Mr. Fitzsimmons' medical condition, andlor clerical failures

and/or missed communications/misunderstandings by staff at Shlesinger & Fitzsimmons

and/or at Respondent's end related to this matter, necessary actions were inadvertently

and mistakenly not taken to file a Section 8 affidavit in this matter.

2. Respondent had the necessary factual and legal basis to file a Section 8 affidavit and

Respondent's failure to file a Section 8 affidavit was the result of inadvertence and/or

mistake. Entry of a judgment with prejudice against Respondent in this matter will unjustly

result in a decision against Respondent on a mark which it owns and which has been

continuously in use since registration without a decision on the merits in this matter.

Wherefore, Respondent respectfully requests, in accordance with the provisions of TBMP

Section 602.02(b) and C. H. Guenther & Sons, Inc. v. Whitewing Ranch Co. 8 USPQ2d 1450 (TTAB
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that a copy of the foregoing has been served on opposing counsel on this

19ft day of May 20l0,by first class mail addressed to Daniel J. Kelly, Esquire, Winthrop & Weinstine,

P.A.,225 South Sixth Street, Suite 3500, Minneapolis, MN 554A2-4629.

ft^,. f-n
Steven R. Scott

?ape 4 of 4


